
What should European brands know about 
Peruvian trademark law when entering the 
market for the first time? 

Oscar Mago: Local registration is necessary 
to protect your intellectual property as Peru 
operates on a first-to-file system. An IP 
protection and management strategy should 
be put in place and it is highly recommended 
that you register your rights before you attend 
trade fairs, meet with potential partners or start 
selling online. European rights owners should 
also only grant a single power of attorney for 
registering trademarks in Latin America.

OMC Abogados helps European owners 
enter the Peruvian market, as well as all Latin 
American countries with the exception of Cuba, 
the Caribbean Islands and Guyana. 

Peru is a member of the Andean Community 
Agreement, which provides one common 
trademark law among the member countries 
(Bolivia, Ecuador, Colombia and Peru). The 
Andean Community does not provide for a 
common trademark registration, but it provides 
for certain reciprocal rights to be available upon 
request of the trademark owner, especially for 
opposition purposes and defending a mark 
against a cancellation action for non-use (use of 
a trademark in any one of the member countries 
constitutes use in all members countries).

Are there any aspects of Peruvian trademark 
law that have changed or been reformed in 
recent months?

Mago: The Legislative Decree 1309, which 
came into force on 1 January 2017, amended 
several articles of the Legislative Decree 
1075, which approves Complementary 
Provisions to Decision 486 Establishing the 
Common Industrial Property Regime of the 
Andean Community. This was done in order to 

simplify administrative procedures, to facilitate 
economic and commercial activities, and speed 
up the issuing of resolutions in cases of appeal 
in non-contentious proceedings.

Among the most important changes, it is 
emphasised that, currently, appeals of less 
complex cases (without opposition from third 
parties), such as appeals against resolutions that 
deny ex officio the registration of a trademark, 
will be resolved by the commission of the 
direction of distinctive signs at the Peruvian 
Trademark Office, which will be the second 
and last administrative instance, instead of the 
Intellectual Property Court.

This will have a positive effect on processing, 
because the deadline for issuing a decision in 
the IP Court of the Peruvian Trademark Office 
was 180 working days, even in cases without the 
participation of third parties. The commission 
plans to resolve them within 30 working days, 
reducing the workload of the IP Court, which 
could issue its resolutions in even less time.

Resolutions issued by the commission of 
the direction of distinctive signs exhaust 
administrative remedies, so only judicial actions 
could be filed against these resolutions.

Another change has been made to the 
cancellation of registrations (Article 71.2): “In 
case the petition for cancellation is filed without 
annexing the corresponding power of attorney, 
the petitioner will have a 60 working-day 
deadline to file it.”

“Once said requirement is met, the other party 
must be served with the petition for cancellation, 
otherwise the petition for cancellation will be 
acknowledged as not having been presented. 
Under no circumstance, the power of attorney 
must be required if it can be directly obtained by 
the office of distinctive signs, according to law.”

Before Legislative Decree 1309 came into 
force, a lack of filing for power of attorney in 
a non-use cancellation action did not prevent 
the owner of the trademark from being served 
with a cancellation action. In such a case, the 
petitioner was granted a 60-day term to file the 
corresponding power of attorney.

This modification was made to prevent the 
unnecessary prosecution of an action that will 
be considered as non-filed for not being having 
the corresponding power of attorney, avoiding 
unnecessary expenditure of energy and time, 
both by the owner of the registration and the 
competent authority.

How can foreign filers prepare for these changes?

Mago: Foreign filers must bear in mind that the 
commission and the IP Court have different 
criteria for resolving appeals, so it is very 
important that the arguments that defend the 
registration of a trademark are duly focused 
depending on each situation.

For appeals in the commission, it will be 
important to demonstrate before the Peruvian 
Trademark Office that the trademark meets 
the basic requirements and does not have any 
registration prohibition, and in the cases seen by 
the IP Court, as they involve third parties, your 
defence must be to persuade the authority to 
reject the arguments of the counterpart.

How can the trademark team at OMC 
Abogados help European brands get to grips 
with Peru?

Mago: Our team helps European applicants to 
get successful registrations of their trademarks 
through prior phonetic searches, to ensure 
that the trademark does not affect third-
party rights that could generate opposition or 
infringement actions.

However, it must be pointed out that we 
are not limited to providing search results.
We also make recommendations regarding 
the formalities of the applications, or make 
sure that they meet the requirements of the 
examiners of the Peruvian Trademark Office.

In cases of contentious procedures, we 
provide legal advice and look for the best 
arguments that defend and demonstrate the 
distinctiveness of trademarks, to achieve 
favourable resolutions in any instance of the 
Peruvian Trademark Office. 

We can also help rights owners in a claim of 
trademark infringement that may be made in 
regards to the name of a product you sell or the 
name of your business itself.

Following the trademark best practices, we will 
strengthen our defence regardless of which 
aspect of our client’s business is in question. We 
also act against unfair competition to prevent 
one person from passing off his or her goods or 
business as the goods or business of our clients.
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